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STATEMENT OF THE | SSUES

The issue in this case is whether Petitioner, Areani T.
DeLeon, is entitled to receive "in line of duty" death benefits
under the Florida Retirenent System

PRELI M NARY STATEMENT

After her husband, Deputy Jorge DeLeon of the Hill sborough
County Sheriff's Ofice, died unexpectedly on May 5, 2003,
Petitioner, Areani T. DelLeon, applied for "in line of duty"
benefits under the Florida Retirenment System ("FRS"). By letter
dat ed Septenber 10, 2003, Respondent, the Departnent of
Managenent Services, Division of Retirenent ("Division" or
"Respondent "), notified Petitioner that her application for
in-line-of-duty death benefits fromthe retirenent account of
t he deceased nenber of the FRS was denied. Petitioner
chal l enged the decision and tinely requested a formal hearing.
Thereafter, the Division referred the matter to the Division of
Adm ni strative Hearings. The undersigned initially schedul ed
the final hearing for March 31, 2004, but reschedul ed the
heari ng several tinmes after the parties requested and were
granted conti nuances. As noted above, the final hearing was
hel d on Cctober 5, 2004.

On Cctober 4, 2004, Petitioner filed a Motion for Parti al
Summary Judgnent and a Motion in Limne. Prior to the

evidentiary part of the final hearing, argunent on the notions



by counsel for the parties was heard. The undersi gned denied
bot h noti ons.
At the hearing, Petitioner testified on her own behal f
t hrough the assi stance of her English/ Spani sh | anguage
transl ator, Deacon Jose R R os. Petitioner offered and had
received into evidence two exhibits, the depositions of the
follow ng witnesses: Charity Cosby, a deputy with the
Hi | | sborough County Sheriff’'s Ofice; and John C. Dornois, MD.,
a cardi ol ogi st who was accepted as an expert in that field.
Respondent presented the testinony of Ms. Stanley Colvin, a
benefits adm nistrator with the Division, who was accepted as an
expert in the area of survivor benefits under the FRS.
Respondent's Exhibit 1, Deputy DelLeon's pre-enploynent physical
report, was offered and received into evidence. Respondent
offered its Exhibit 2 into evidence, but that document was
rejected. Respondent then proffered Exhibit 2. Additionally,
at Respondent’ s request, the undersigned took official
recognition of Chapter 121, Florida Statutes (2003); Subsections
121.021(14), 121.09(7), and 121.118(1), Florida Statutes (2003);
and Florida Adm nistrative Code Rules 60S 4.008 and 60S-6. 001.
The parties also offered and had received into evidence as
Joint Exhibits 1 through 5, the depositions of the follow ng
wi tnesses and the exhibits related or attached thereto: S. Rao

Korabathina, M D., a general practitioner; Benedict S.



Mani scal co, M D., a cardiologist and expert witness in that
field; Sergeant Carm ne Pisano, an enployee of the Hill sborough
County Sheriff's Ofice; Deputy Arturo Peralta, an enpl oyee of
the Hi |l sborough County Sheriff’s O fice; and Susan S. |gnaci o,
M D., an associ ate nedi cal exam ner, who was accepted as an
expert in that field, as well as a nedical expert.

The Transcript of the final hearing was filed with the
Di vision of Administrative Hearings on October 15, 2004. At the
conclusion of the hearing, the tine for filing proposed
recommended orders was set for ten days after the Transcript was
filed. On or about Cctober 26, 2004, Petitioner requested and
was granted an extension of tinme to file her proposed
recommended order. The Division and Petitioner filed their
Proposed Recommended Orders on Cctober 28 and Novenber 1, 2004,
respectively. Both Proposed Recommended Orders have been
carefully considered in preparation of this Recormended Order.

FI NDI NGS OF FACT

Based on the oral and docunentary evidence presented at
hearing and on the entire record of this proceeding, the
foll ow ng Fi ndings of Fact are nmde.

1. From Novenber 2002, until his death on May 5, 2003,
Jorge DelLeon ("Deputy DelLeon") served and was enpl oyed as a
deputy sheriff for the Hillsborough County Sheriff's Ofice

("Sheriff's Ofice"). During the seven nonths Deputy DelLeon was



enpl oyed as a deputy sheriff in Hillsborough County, he was a
probati onary enpl oyee.

2. On the norning of May 5, 2003, between 9:00 a.m and
9:30 a.m, while off-duty fromthe Sheriff's Ofice, Deputy
DeLeon died while sitting in a chair at the bait and tackle
fishing shop that he owned. At the tinme of his death, Deputy
DeLeon was 40 years old and was survived by his wfe,
Petitioner, Areani T. DeLeon, and their mnor son.

3. Deputy DeLeon was a nenber of the FRS, which is
adm ni stered by the Division.

4. In order to vest in the FRS, an individual nust have
participated in the FRS for a period of six years. As a result
of Deputy DelLeon’s conbined service wwth the Sheriff’'s Ofice
and the Stuart Police Departnment in Stuart, Florida, Deputy
DeLeon had five and one-half years of credited service in
t he FRS.

5. In Cctober 2002, prior to Deputy DelLeon's being
accepted for enploynent with the Sheriff’s O fice, he underwent
a pre-enploynment physical exam nation adm nistered at the
Uni versity Community Hospital.

6. As part of Deputy DeLeon's pre-enploynent physical
exam nation, an el ectrocardi ogram (EKG was perforned; the

results of the EKG were nornmal .



7. At the time the pre-enpl oynent physical exanination was
performed, Deputy DeLeon suffered fromand was being treated for
hi gh bl ood pressure, also known as hypertensi on. The physician
who conduct ed Deputy DelLeon's physical noted on the pre-
enpl oynent physical exam nation report that Deputy DeLeon had
hi gh bl ood pressure. S. Rao Korabathina, MD., a genera
practitioner, first saw and began treating Deputy DelLeon for
hi gh bl ood pressure on July 17, 2002.

8. Although Deputy DelLeon suffered from hypertension, the
condition did not inpede his being enployed by the Sheriff's
Ofice. 1In fact, Deputy DeLeon not only passed the pre-
enpl oyment physical exam nation, but the physician who conducted
t he exam nation certified that the physical exam nation of
Deputy DelLeon did not "evidence any acute or chronic illness,
congenital abnormality, acquired deformty or disability which
woul d prevent the applicant from perform ng the essential job
functions of the Sheriff’'s office.”

9. In Novenber 2002, the nonth after his physical
exam nati on, Deputy DeLeon was enpl oyed as a deputy with the
Sheriff's Ofice.

10. On January 13, 2003, two nonths after he was enpl oyed
with the Sheriff's Ofice, Deputy DeLeon went to Dr. Korabathina
for a regular office visit. During that visit, Dr. Korabathina

exam ned Deputy DelLeon and found that his bl ood pressure was



significantly dowmn fromthe | evel noted during Deputy DelLeon's
first office visit in July 2002. Al so, during the January 13,
2003, office visit, Deputy DeLeon reported that he was feeling
fine and that his pre-enploynment physical exam nation was

nor mal

11. Throughout his tenure with the Sheriff's Ofice,
Deputy DelLeon was assigned to work primarily in the Town and
Country area of Hillsborough County ("Town and Country" or
"area"), an area with a very large Hi spanic popul ati on, which
i ncl uded nmany peopl e who spoke only Spanish. Nevertheless, only
a few bilingual deputies, including Deputy DeLeon, were assigned
to work in that area.

12. Because Deputy DelLeon spoke and understood both
Spani sh and English, he was required to provide Spanish to
English and English to Spanish translating services for the
calls of other deputies who could not speak and understand
Spani sh. The transl ation services which Deputy DeLeon was
required to provide were in addition to the other regular job
responsibilities he was required to performas a deputy.

13. The normal schedule for deputies was a rotating shift
whi ch consisted of working 12-hour shifts, five days one week
and then working 12-hour shifts, tw days the foll ow ng week.

14. As an enployee of the Sheriff's Ofice, Deputy

DeLeon's on-the-job activities, at tinmes, involved high |evels



of physical and nmental exertion and stress. In any given week,
deputies were required to answer calls for service; conduct
tinmely crimnal investigations; and wite crimnal activity
reports for all crimnal investigations. |In sone instances, if
a supervi sor or soneone in the chain-of-comand determ ned that
the witten reports were inadequate, deputies were required to
rewwite or correct the report.

15. Although deputies were required to conplete the

witten reports of an investigation imediately or soon after
their investigations were conpleted, bilingual deputies,
i ncludi ng Deputy DelLeon, were often unable to acconplish this
task because they were routinely required to | eave their calls
and go to provide translation services to non-Spani sh-speaki ng
deputi es.

16. At all tinmes pertinent to this proceedi ng, Deputy
DeLeon and anot her bilingual deputy, Deputy Arturo Peralta, a
1l4-year veteran of the Sheriff's Ofice, were frequently
required to serve as translators for other deputies.

17. As a result of their being required to provide
transl ati on services to non- Spani sh-speaki ng deputies, bilingual
deputies, including Deputies DeLeon and Peralta, assigned to the
Town and Country area were overworked and under stress.

18. Enpl oyees of the Sheriff's Ofice were aware that the

bi I i ngual deputies assigned to Town and Country had a heavi er



wor kl oad t han t he non- Spani sh- speaki ng deputi es and were under
nore stress because of the workl oad.

19. According to the credible testinony of Deputy DelLeon's
di rect supervisor, Sergeant Carm ne Pisano, "an individual
[ deputy] who is bilingual, it's alnost a curse in Town and
Country, because we have an enornous influx of Spanish-only
speaki ng individuals noving into the area and we do not have
enough Spani sh- speaki ng deputies.”

20. A probationary deputy, Deputy Charity Cosby, who spoke
only English and began working for the Sheriff's Ofice the sane
day that Deputy DelLeon started work there, testified credibly
that the bilingual deputies had nore work to do than non-

Spani sh-speaki ng deputies. Deputy Cosby attributed the

bi i ngual deputies' extra workload to the fact that they were
required to go not only on their calls, but also on the calls of
non- Spani sh- speaki ng deputi es when transl ati on services were
needed.

21. Deputy Auturo Peralta, a 14-year deputy with the
Sheriff's Ofice and the other bilingual deputy who worked with
Deputy DelLeon, testified credibly that he was required to
performtranslation services in addition to his regular duties
and that the additional workload was frustrating and stressful

and "added undue stress" to his job as a deputy.



22. Deputy DeLeon was conscientious about performng his
job as deputy with the Sheriff's Ofice and had sonme good skills
because of his previous experience in |aw enforcenent. However,
Sergeant Pisano believed that Deputy DeLeon was deficient with
regard to the anmount of tinme it took himto conplete his
investigations and witten investigation reports, as well as the
quality of the reports. These were areas in which Sergeant
Pi sano expected Deputy DelLeon to inprove. To this end, Sergeant
Pi sano tal ked to Deputy DeLeon about his being deficient and
needing to inprove in those areas.

23. In the week prior to his death, Deputy DeLeon worked
for the Sheriff's Ofice five days. On each of those days,
Deputy DeLeon worked his normal 12-hour shift. Three of those
five days, May 2, 3 and 4, 2003, were the days inmrediately prior
to Deputy DelLeon's deat h.

24. During the consecutive three days before his death,
Deputy DelLeon was under a high-level of stress due to his work-
related responsibilities at the Sheriff’'s Ofice. In addition
to the stress of being a relatively new and probationary
enpl oyee with the Sheriff's Ofice, Deputy DeLeon had been
counsel ed for being too slowin his investigations and pressed
to inprove his report witing. Mreover, Deputy DelLeon had the
added responsibility of providing translating services for other

deputies, in addition to his other job responsibilities.
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25. At approximately 6:00 a.m on May 4, 2004, the day
before his death, Deputy DeLeon, while on a call providing
transl ating services to Deputy Cosby, advised her that "he
wasn’t feeling very good" and that he "had had heartburn al
weekend. "

26. Later on May 4, 2003, Sergeant Pisano ordered Deputy
DeLeon to |l eave a child abuse investigation that Deputy DelLeon
was conducting in order to answer a call and provide translation
services involving a call for service in which a vendor selling
Mot her’s Day flowers was accused of trespassing.

27. In the days prior to his death, Deputy DeLeon told his
wi fe that he was upset and having problenms with his supervisor,
because the supervisor was being unjustifiably critical of him

28. On May 4, 2003, while on duty with the Sheriff's
O fice, Deputy DeLeon called his house several tinmes to check on
his wife and son. During one of those tel ephone conversations,
Deputy DelLeon told his wife that he was very frustrated about
being pulled fromhis investigations before he had conpl et ed
themin order to render translation services for other deputies.
Later that day, Deputy DeLeon tel ephoned his wfe, again, and
told her that he was going to be | ate because he had been
ordered by his supervisor to drop everything and re-do a
previ ously conpl eted investigation report that had been "kicked

back," causing himto | eave anot her investigation unfinished.
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In order to re-do the report, Deputy DelLeon had to re-interview
t he Spani sh-speaking witnesses in that particular case. This
was not the first tine that Deputy DelLeon's supervisor had
required himto re-do an investigation report.

29. At or near the end of Deputy DeLeon's 12-hour shift
with the Sheriff's Ofice, the evening before his death,
Sergeant Pisano observed that Deputy DelLeon "I ooked extrenely
tired and pale.” 1In describing Deputy DelLeon’s appearance on

the evening prior to his death, Sergeant Pisano testified as

fol | ows:
As | had said, he -- he |looked tired to ne
and pale. It -- was enough that I
recogni zed t hat.
* * *
Tired -- tired and -- pale. Three 12-hour
shifts wear on you. And -- if you're
running and running and running, it -- wll
take its toll. . . He just had that look in
himthat he was extremely — nore to the
extrenme end of being tired, and his — his
skin was pal e.
30. Deputy DelLeon was still pale when he arrived hone on

May 4, 2003, after conpleting his third 12-hour shift in three
consecutive days. He reported to his wife that he was

physi cal | y exhausted and extrenely fatigued. He also told his
w fe that over the |last two days, he had been experiencing pains
in his chest and arns while at work. Deputy DelLeon reported to

his wfe that he had experienced the sensation of sonething

12



comng up into his throat approximately 20 tines while at work
t hat day.

31. On the evening of May 4, 2003, Deputy DelLeon al so
reported to his wife that he was very angry due to probl ens he
was experiencing with his supervisor. As he had in a tel ephone
conversation with his wife earlier that day, Deputy DelLeon again
told his wife that he was upset about his supervisor pulling him
of f his investigations before he was finished with them He
al so explained to his wife his frustration at being pulled from
what he considered to be a priority investigation of child abuse
to a nmuch |l esser priority call that involved a Spani sh-speaking
vendor selling Mother’s Day flowers. He reported to his wife
that every time there was a call in which a Spani sh-speaki ng
deputy was needed as a translator, he was called. Deputy DelLeon
was "very upset" about these events.

32. On the evening of May 4, 2003, after playing with
his 3- or 4-year-old son a little while and talking to his wfe
about the matters discussed in paragraphs 30 and 31, Deputy
DeLeon went to bed around 9:30 p. m

33. Deputy DeLeon was off duty fromthe Sheriff's Ofice
the follow ng day, May 5, 2003. That norning, as he usually did
on his days off, Deputy DeLeon went to work at the bait and
tackl e shop that he owned. Deputy DelLeon was happy and enjoyed

bei ng the owner and manager of the bait shop and considered his
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responsibilities there to be nore of a hobby than work. He
enjoyed his time there because it gave himan opportunity to
talk to friends and to teach and tal k to peopl e about fishing.

34. At about 9:15 a.m on May 5, 2003, Deputy DeLeon was
found dead in his bait and tackle shop. This was about 12 hours
after he got hone fromhis job with the Sheriff's Ofice.

35. When advised by the police of her husband s death,

Ms. DeLeon told the Port Richey Police Departnent investigators
t hat Deputy DelLeon had been conpl ai ni ng of chest and arm pai ns
over the last couple of days and that she advised Deputy DelLeon
that he should go see a doctor, but he did not do so.

36. An autopsy was perfornmed on May 6, 2003, by Susan S.
| gnaci o, MD., an associate nedical exam ner for the Sixth
District, which includes Pinellas and Pasco Counties, Florida.
Dr. Ignacio is a Florida-licensed physician, who is board-
certified in anatom c pathol ogy.

37. Followi ng the conpletion of the autopsy, Dr. Ignacio
prepared an autopsy report which found that Deputy DelLeon had
severe atherosclerosis, left descending artery; that the cause
of death was atheroscl erosis cardi ovascul ar di sease; and that
t he manner of death was "natural ."

38. Dr. lgnacio included the follow ng observations in the
autopsy report: "The left anterior descending artery has severe

at herosclerosis with up to 90% stenosi s [ bl ockage] by
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at heromat ous plaque. The left circunflex artery has noderate
at herosclerosis. The right coronary artery has noderate
at heroscl erosi s. "

39. Atherosclerosis inplies that there is chol esterol
pl ague, that is, fatty build-up within the arteries. The
di sease has a long incubation period and is, thus, pre-clinica
for a "very very long tine." Although, the devel opnment of the
at heroscl erosis begins early in childhood and is chronic and
progressive, the disease is relatively silent and may not be
evident until an event occurs.

40. Deputy DeLeon had high bl ood pressure at the tine of
his pre-enpl oynent exam nation. However, all the nedica
experts in this case agree; and it is found, that high bl ood
pressure, or hypertension, does not evidence the condition of
at her oscl erosi s.

41. After reviewing the information provided by the
Sheriff's Ofice and/or Petitioner, Ms. Stanley Colvin, acting
on behal f of the Division, concluded that Petitioner was not
entitled to regular in-line-of-duty death benefits because
Deputy DelLeon's death did not occur while he was on duty, but
while he was at his bait shop. The Division' s decision was
based solely on the |location of Deputy DeLeon’s body at the tine

of death and did not consider the possibility of a nexus between
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Deputy DelLeon's work-related duties and responsibilities and his
deat h.

42. The Division also determ ned that Deputy DelLeon
suffered from hypertension prior to enploynent with the
Sheriff's Ofice. Based on that determ nation, the D vision
concluded that the statutory presunption set forth in Section
112.18, Florida Statutes (2003), did not apply.

43. At the time of his death, Deputy DelLeon had a
cardi ovascul ar di sease (as the autopsy reflected) that had
devel oped over a prolonged period of time, even though the
condition had never been diagnosed. The diagnosis of
at heroscl erosis was a post-nortem di agnosis, and prior to his
death, there was no evidence or indication that Deputy DelLeon
suffered from the disease.

44, As a result of the atherosclerosis process, the bl ood
vessels are narrowed. Even with the blockage in the artery,
however, there was continued, but restricted, blood flow through
Deputy DelLeon's severely narrowed artery.

45. The condition of a person with atherosclerosis is
exacerbated by stress. The reason is that stress,
physiologically, is attended by increases in the production of
nor adrenal i n, norepi nephrin conpounds from the adrenal gl ands,
whi ch i ncreases heart rate and bl ood pressure and causes

vasconstriction or narrowi ng of the arteries. This situation

16



i ncreases the demand for blood fl ow and oxygen to the heart.
However, in a person with atherosclerosis, this increased denmand
may not be nmet because stress nmay "greatly aggravate" or further
the narrowing of the arteries, thereby further decreasing the

bl ood flowto the heart. This decreased blood flow to the heart
can lead to heart attack and/or sudden deat h.

46. Synptons or manifestations of inadequate or decreased
bl ood flow to the heart are angina (chest pain), shoul der pain,
heartburn, fatigue, and/or shortness of breath, w th angina
bei ng the nbst common synptom

47. There is no evidence that Deputy DelLeon was
experiencing an acute stressful situation on the day of his
deat h.

48. G ven the severe obstruction in the coronary artery,
the synptons Deputy DelLeon conplained of in the days inmediately
prior to his death (tightness in his chest and pain in his |eft
arm and shoul der) were consistent with sonmeone havi ng unstabl e
angina, that is, intermttent chest pain for sone tine period
before his death.

49. Dr. Benedict S. Maniscalco, the D vision' s expert,
testified credibly that Deputy DeLeon's death was precipitated
by a "rhythm di sturbance,” also known as arrhythm a and t hat
this coul d have been caused by transient decreased blood flowto

the heart. However, Dr. Mniscalco did not "attribute any
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significant contribution of stress to his [Deputy DelLeon's]
dem se.” The reason Dr. Maniscalco did not believe Deputy
DeLeon's death was caused by job-related stress was that the
data he reviewed and relied on in formng his opinion did not
address the environnmental stress factors that Deputy DelLeon
experienced in his job with the Sheriff's Ofice in the days
i medi ately prior to his death.

50. Because Deputy DelLeon had restricted blood flowto the
heart, one of several factors, including stress, could have
ti pped the bal ance and created a situation that contributed to
Deputy DelLeon's deat h.

51. In light of the stress that Deputy DelLeon was under
while at his job with the Sheriff's Ofice on the days preceding
his death and the inpact that stress had on Deputy DelLeon (i.e.,
constriction of blood vessels, spasm of bl ood vessel, nedi ated
by aut onom c¢ nervous system, as evidenced by his synptons,

Dr. Dornois testified, with a reasonabl e degree of nedi cal
certainty, that job-related stress was a contributing cause to
Deputy DelLeon's deat h.

52. Considering the record as a whole, including the
opi nions of the experts, the greater weight of the evidence
established that job-related stress was a contri buting cause and

factor to Deputy DelLeon's deat h.
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CONCLUSI ONS OF LAW

53. The Division of Adm nistrative Hearings has
jurisdiction of the parties and subject matter of this
proceedi ng pursuant to Section 120.569 and Subsection 120.57(1),
Florida Statutes (2004).

54. Subsection 121.091(7), Florida Statutes (2003),
prescri bes the benefits payable under the FRS and provides in
pertinent part:

(d) Notw thstanding any other provision
in this chapter to the contrary, with the
exception of the Deferred Retirenment Option
Program as provided in subsection (13):

1. The surviving spouse of any nenber
killed in the line of duty may receive a
mont hl y pension equal to one-half of the
nont hly sal ary being received by the nenber
at the time of death for the rest of the
surviving spouse's lifetime or, if the
menber was vested, such surviving spouse may
el ect to receive a benefit as provided in
paragraph (b). Benefits provided by this
par agr aph shal |l supersede any ot her
distribution that may have been provi ded by
t he menber's designation of beneficiary.

55. Subsection 121.021(14), Florida Statutes (2003),
provides in pertinent part:

(14) "Death in line of duty" neans death
arising out of and in the actual performance
of duty required by a nenber's enpl oynent
during his or her regularly schedul ed
wor ki ng hours or irregular working hours as
required by the enployer. The adm nistrator
may requi re such proof as he or she deens
necessary as to the tinme, date, and cause of
deat h, including evidence fromany avail abl e
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W t nesses. Workers' conpensation records
under the provisions of chapter 440 may al so
be used.
56. For "in line of duty" benefits to be payabl e pursuant
to Subsection 121.09(7), Florida Statutes (2003), the deceased

menber nust have died on the job while actually performng a

required duty. See Kugler v. Departnent of Managenent Services,

Division of Retirenent, Case No. 02-2578 (DQAH January 21, 2003)

(Final Order April 4, 2003).

57. It is undisputed that at the tinme of Deputy DelLeon's
death, he was not on duty with the Sheriff's Ofice and was not
perform ng duties required by that office. Therefore, benefits
are not payable to Petitioner, as the surviving spouse, under
Subsection 121.091(7), Florida Statutes (2003).

58. Although she is not eligible for benefits pursuant to
Subsection 121.091(7), Florida Statutes (2003), Petitioner seeks
benefits under Subsection 112.18(1), Florida Statutes (2003),
whi ch provides the foll ow ng:

Firefighters and | aw enforcenent or
correctional officers; special provisions
relative to disability.--

(1) Any condition or inpairnment of health
of any Florida state, nunicipal, county,
port authority, special tax district, or
fire control district firefighter or any | aw
enforcenment officer or correctional officer
as defined ins. 943.10(1), (2), or (3)
caused by tubercul osis, heart disease, or

hypertension resulting in total or partia
disability or death shall be presuned to
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have been accidental and to have been

suffered in the Iine of duty unless the

contrary be shown by conpetent evidence.

However, any such firefighter or |aw

enforcenent officer shall have successfully

passed a physical exam nation upon entering

into any such service as a firefighter or

| aw enforcenent officer, which exam nation

failed to reveal any evidence of any such

condition. Such presunption shall not apply

to benefits payable under or granted in a

policy of life insurance or disability

i nsurance, unless the insurer and insured

have negotiated for such additional benefits

to be included in the policy contract.

59. By enacting Subsection 112.18(1), Florida Statutes
(2003), the Legislature recognized the risks and dangers
i nvolved in the covered categories of enployees and provided a
statutory presunption making it easier for such enpl oyees or
their survivors to collect benefits. Pursuant to that
provi sion, any inpairnment of health of any | aw enforcenent
of fi cer caused by heart disease resulting in death is presuned
to have suffered in the line of duty unless the contrary is
shown by conpetent evidence. Mdreover, in order for the
presunption to apply, the |law enforcenent officer nust have
successfully passed a physical exam nation which failed to
reveal evidence of such condition.
60. The initial burden of proof is on Petitioner to

establish the facts upon which the presunption is based. |If

those facts are established, the burden then shifts to the

Di vision, which may rebut the presunption by establishing by
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conpet ent evidence that the di sease was caused by sonme ot her
speci fic hazard or non-occupational hazard. However, the
statutory presunption prevails where the nedical evidence is

conflicting and the quantum of proof is balanced. See Cal dwell

v. Division of Retirenent v. Departnent of Adm nistration,

372 So. 2d 438 (1979).

61. Petitioner has net her initial burden. The evidence
established the following facts that give rise to the
presunption in Subsection 112.18(1), Florida Statutes (2003):
(1) Deputy DelLeon was a | aw enforcenent officer; (2) Deputy
DeLeon suffered or was stricken wth a condition caused by heart
di sease and that lead to or resulted in his death; and
(3) Deputy DeLeon successfully passed a physical exam nation
upon entering his job as a |l aw enforcenent officer which failed
to reveal any evidence of heart disease, the condition that
caused hi s death.

62. Petitioner also presented conpetent and substanti al
evi dence that job-related stress aggravated Deputy DelLeon's,
previ ously undi agnosed heart disease which resulted in his
deat h.

63. The Division argues that the presunption should not
apply because Deputy DelLeon's pre-enpl oynent physical reveal ed
that he suffered from high bl ood pressure or hypertension.

While that fact is not disputed, the argunent is rejected in
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that it is inconsistent with the plain nmeaning of |anguage in
Subsection 112.18(1), Florida Statutes (2003). According to the
pl ai n nmeani ng of that statute, if all other facts are
establ i shed, the presunption will apply unless the condition
that was revealed in the physical exam nation upon entering the
job was the sanme condition that caused or resulted in the
covered enpl oyee's deat h.

64. In this case, there is no dispute that the condition
that resulted in Deputy DelLeon's death was heart di sease, not
hi gh bl ood pressure or hypertension. The undi sputed evi dence
al so established that hypertension and heart disease are two
separate conditions and that the fact that a person has high
bl ood pressure or hypertension is not evidence of or an
i ndi cation that the person has heart di sease.

65. In order to rebut the presunption, the D vision nust
establish by conpetent evidence that the di sease was caused by
sone ot her specific hazard or non-occupational hazard. The
Division failed to provide any such evi dence.

66. To rebut the presunption, the Division presented
medi cal testinony that Deputy DelLeon's death was the result of a
rhyt hm di sturbance caused by the atherosclerosis, a pre-existing
condition, and was not caused by or related to stress on his job
as a deputy with the Sheriff's Ofice. Notw thstanding this

assertion, the Division's nedical expert testified that his
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opi ni on was based on data that he reviewed. However, he
acknow edged that he was provided no information which indicated
Deputy DelLeon had experienced stress on his job with the
Sheriff's Ofice in the days imediately prior to his death.
Therefore, this evidence is not persuasive.

67. Contrary to the assertions of the Division, the
evi dence established that in the days prior to his death, Deputy
DeLeon was under stress in connection with his job
responsibilities as a deputy with the Sheriff's Ofice and that
the pre-existing condition, atherosclerosis, was aggravated by
the job-related stress.

68. The fact that the atherosclerosis was a pre-existing
condition, does not elimnate the possibility of work-rel ated
aggravati on causing the death or disability of a covered

enpl oyee. See Cty of Tenple Terrace v. Bailey, 481 So. 2d

49, 51 (Fla. 1st DCA 1985).

69. Considering the entire record in this case, the
greater wei ght of the evidence established that Deputy DelLeon's
pre-existing heart di sease was aggravated by the job-rel ated
stress he experienced on the days prior to his death, and as a
result thereof, he died. Thus, Petitioner is entitled to the

presunption in Subsection 112.18(1), Florida Statutes (2003).
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RECOMVENDATI ON

Based on the foregoing Findings of Facts and Concl usi ons of
Law, it is

RECOMVENDED t hat Respondent, the Departnent of Managenent
Services, Division of Retirenent, issue a final order finding
that Petitioner, Areani T. DelLeon, is qualified to receive "in

line of duty" benefits.
DONE AND ENTERED this 23rd day of February, 2005, in

Tal | ahassee, Leon County, Florida.

CAROLYN S. HCOLI FI ELD

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

ww. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 23rd day of February, 2005.

COPI ES FURNI SHED

Larry D. Scott, Esquire
Department of Managenent Services
4050 Espl anade Way, Suite 260

Tal | ahassee, Florida 32399-0950
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David J. Plante, Esquire

Pl ant e, Kommi nos & Fowkes Law
G oup, LLC

709 West Azeel e Street

Tanpa, Florida 33606

Sar abet h Snuggs, Director

Di vision of Retirenment

Departnent of Managenent Services
Post O fice Box 9000

Tal | ahassee, Florida 32399-9000

Al berto Dom nguez, Ceneral Counsel
Departnment of Managenent Services
Post O fice Box 9000

Tal | ahassee, Florida 32399-9000

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
wll issue the final order in this case.
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